(iii) Secretariat Brief
The Law of International Rivers

The focus of the following study is primarily on the examination of legal
lation and protection of available freshwater resources in the Asian and
1 region. The Kampala Session (1993) after due deliberations had
the AALCC Secretariat’s study on “River System Agreements” and
further directed the Secretariat to examine crucial areas relating 1o River
n Agreements with special emphasis on the utilization of freshwater
;. There were different views at this session as regards the contineed
on of these areas. India felt that as there were immense diverse
nd different systems of management in river basins of the world, this
not amenable for continued examination, The other reasons for its
: inuation was that the topic was before the ILC? Syria, Uganda and
nia, however, supported the inclusion of this topic in the future agenda
mplemented the ILC's work and suggested that the Secretariat should
to study the topic in order to arrive at more acceptable principles on
z of freshwater resources .

following study secks 1o examine, albeit briefly, the general
enls existing within the structure of the intemational legal norms to
2 for a complete regulatory mechanism to sustain freshwalter resources
ts flow, At the factual level, the study under consideration identifies the
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concrete problems starting from environmental hagards 10 drinking w k. ‘ badied | i document. “Foash
delficiencies. In order to get a clear picture of these issues the study u:: DT Im““mmd::“ “'H:::::mm of ﬂmmET:::’: hr&:phﬂ': u:dmm

heavily from the ideas proposed at the United Nations Conference - . _
et D (A, L g g Rt i o i b

zi:_-.?;t:‘: mwﬁm ::;lmv:%'ﬁﬂ b in some fegions have become more extreme and drametic. Global
“international welercourse™ Ring te change and mmosphenic pollution could also have an impact on
i I . B ster resources and their availability and, through sca level rise, threaten
ing coasial arcas and small hland ecosy stemis*. The consequences of the
jetion of freshwater resources on the human populace in particular and
s heings in gencral as defined by thas study are cause of great concemn
sedly, innovative wchmgues including the improvement of indigenous
owies, are needed to fully utilze limited water resources and o
sard those resources agmnst pollution ™
he Draft Articles on the Law of the Non-Navigational Uses of International
peourses under consideration by the ILC since 1971 seck to deal with the
rvition of freshwater resources with u “holistic approach” " The members
e Commission during the recent session, while expressing their views on
port submitied by the Special Rapporteur, consistently referred to the
ol of sustainable development and the su-called holistic approach to
ction of the cnvironment integrisling econommic and social considerations

L e

Freshwater Resources: Conflicts and Com promises

mwﬂﬂtmmmmmhﬁw
frameworks for the planmsng and management of imegrated developmen,
programmes. Accordingly, the economac and ﬁiﬂd:mhpmhuh'
constitucel clemenl an cffective water resources manapement, such a,
hydropower, water supply, irmigation, navigation, flood control, fisheriey
development and an environmental protection.* For the purposes of effective
MﬂmmmmwﬂmﬁyM'
andl growth is essential. In recent years, there is an increasing concern about
the environmental impact of large dams, soaring costs of construction and the
mefficiency of irrigated agnculiure, These models of development of river
basing have called into question the wisdom of embarking upon large intcgraed
schemes. This is not all. In the developing warld, primarily in the Asan- wironmental issues, as reflecied 0 principle 4 of the Rio Declaration
African continent, the incomplete development of market economies and the nd in Chapier 18 of Agenda 21 relating 10 the protection of the guility
low level of economic growth has meant that much greamter amount of pply of freshwater resources. and the application of inegrated approaches
governmental intervention is necessary in the developmental process’, Onithe iop management and use of water resources .
these problems. The developed countnes have frequemtly sought 10 apply _
inappropriate criteria i judging development allernatives and are reluctant 10 an-African region many major rivers, vital sources of fresh water for
mmmwummnm“wﬁﬂ KMIAN countnes, cros international borders: similarly, lakes may fall
advenely affect their halance of pavment position, -boeders of two or more countries . Sierra Leone, at the AALCC's

FAALCC members in the sucoessive sessions have noted with concern
ehai, for preservation of freshwater resowrces. 1t may be noted that in

The Report of the Unitcd Nations Coaference on Environment SRS B0Y s e Ul Maitvoss L iiroms ¢ o Envvissmment wnd Developmeat. |3 August 1997 U ¥
Development in its agenda 21 identifies the crucial need for preservation &0 b SRRENE. A VL. 1 p. 36
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outlines the dichotomy existing in the models of development as regards
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Thirty-first Session (Islamabad, 1992) outlined the importance of freshw. _lement irmigation schemes n & basin, should ennct Hlurnupn-rmkin;
t:mmuupﬂ:hllyl’mhfﬁ:u."Tt:d:t:;mursimLumzpumudm|?:h: __igion for approprate water L_:lm_nnd, inter alia, for ndndpl!_muf“:l:
it was only two per cent of freshwater that was available for humanity and oy -itable programme of land distribution 1o the it Tml'minm
one per cent was fit for human consumption.” He also pointed out that . = fale tenure systems, and guarantesing that foca P“'P"; il
than 40 per cent of the members of the United Nations were bereft of pure wy, ceive 0 share of project benefits,” Within the existing s:ru-_:tu;n li:' o
fordrinking. India has expressed the view that the 'I“ﬂﬂiﬂﬂﬂfﬂlhmmml momic system, il mary be uruﬂ_uiuur: 0 remove 1-_:;;! restnet s.r:m- | I:Ie
and utilisation on international watercourses as a subject, was not amenable 1 ing the mobilization and investment of private mmTr::.AﬁLEC
mhl‘l‘:!ﬂ,,i'l:linﬂﬂlIH'EH‘I’II'.'l:ll'l‘.'ll'ﬂ:nl-wi.upﬁmiplﬂlnﬁgwbdghmeﬂim vement of the objectives Ff rver I:um programmes. y
and protection of water resources from the perspective of “micro-leve tariat is of the view that since in majority af the Asian “fmsh e
management” through mutual agreement between and among the Stateg oping countries agriculture W"““"ﬁ"mm“‘fcm’ﬁfﬁ vegb e
concerned only with due reference 1o attendent factors."! Uganda underlined stains a huge marginally Flﬂﬁﬁf‘ li""v'l"-ﬂ""'ﬂ‘"--""“.'""'F"'“'""IIIE ul_n;!:_-nuuﬂ i
the importance of freshwater resources for the African continent as there wag oxin progra should not radically Illuﬂtml_lvln;;piufmn s pnp::ll_ on,
probably no country which had freshwater in the form of lakes and rivers in : tal that the legislative measures, h!:ﬂl!_lll'l! in I'I'III'.Id- local c;:m Ill-ll.'l‘J'I:‘.r
Adrica ', At the Islamabad Session, Turkey had referred 10 the identification gstablish a suitable I'c,glllllnl"f mechanism for oplimum req IIIHHEm :
and equitable utilization of fresh groundwater resources,' Jordan had also . es set forth for the river basin programmes funded from the private
mukle reference to groundwater resources in the Middle-East and the necessity OUrces.
for its equitable utilization. "
Legislative Measures to Preserve Freshwater Resources Jiches v 2 Logl Now
The identification of a premise for the “freshwater mg" in the l‘-:-rljn
law applicable 1o the water resources which include, infer alia, the right of each iviable legal definition so as todefine its effective SHvamOon . wiul.TT;
basin State 1o an equitable utilization and the duty not to cause appreciable mpt however poses certain difficulties particularly in connection Wi
harm to & co-basin State (including the environment) and recognize the duty pundwater. Tobegin with, itmay be noted that the definition of “interational
to exchange available relevant information and data. This 1s also the duty to » srse” as embodied in the Draft Articles on the Law of the Non-
notify and consull reciprocally with co-hasin States that may be adversely h tional Uses of Intemnational Waler courses as adopted by ILC on first
alfected by a project or programme planned by one or more basin States and fing encompasses all predictable situations, including all sources of
the duty to consull, concerning the institutionalization of cooperation oF freshwater resources™. Inernational watercourse is defined as “a system of
collaboration for basin development, upon the request of any other basin face and underground waters constituting by virtue of their physical
States!". tionship a unitary whale and flowing into a common ferminus”." The
e “system of surface and underground waters™ refers to the hydrologic
lem composed of a number of different components through which water
%, both on and under the surface of the land . These components include
ers, lakes, aquifers, glaciers, reservoirs and canals. It is further clarified that

11 Werbatins Recard of Discusssan, Thirty firs Session | AALCC) lulanabad. 1992 p 134 long as these components were interrelated, they formed part of the
I3 Thsicd B Tuss e guoniiviell ool (bl sk caiisg ol anfani imriabity i develapmg comino. e

im A friga, i lack of pane drinkeng wale . i
I Wierhsrtim Bevimd of Divcuesives, Thisiy-oecomsd Seanm (AALDC, Kampela, P p M .
. ik, p 2
I8, Werhmim Becord, Thiny-seooeed Sessios {AALCCT, n 4, pidi s
i H.plﬂ_lﬂﬂlﬂdmuhhﬂh!w“m-ﬂw Sl .19

Veriuairen Resvord of Discusions, Therirh Sevsiom of e AALCE {Cairn, 19911 p T = Deaf Amicies, = /7, p&i
17T Riwer Basin Devebopment. s 7, p 1B -

11 is stated that Governments apply the general principles of international

For an effective utilization of available freshwater resources legishative
measures with adequate regulatory mechanism would be necessary within 1*.:-
realm of municipal systems also. For example, governments planning &
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The defmition formulaied by the ILC satafics all ihe requisiies of
“walercolrse systemn”. However, there 18 somé uncertainly as rogarndy, “l
applicability to “confined” groundwater which it may be noted constitg, |
major portion of the available freshwiter resources, In view of this, 5, :
members of the Commisson hud sought the inclusion of groundwisier -..,.“:.
the lerm “walercourse™. However, it was decided that in order 1o m....r..“h_m
“witercourse” [or the purposes of the drall articles, the system of surfage “m;
underground waters mast flow into o “common terminus™ " A reference iy , : t 3 ntally sound manner.™
also be made 1o the Agreement on the Actlon Plan for the I."',lelmnn!““ﬂ“r agemen of uvailble wwn_-muumﬂmm:m&tm“r “I.L T o
Sound Manugement of the Common Zambezi River System and (he anneed ording 10 ll'lt commentanes Fu'ﬂi#'ll by i uu;lﬂ'l'llﬂt i the moet
Action Plan.” A noteworthy feature of thes agreement is is emphasic on (g jmed tilization does not Mt SCEHAE :

and Prescrvation: A Balanced View

The -Imﬁ“mm“mml.mwf
hw:hl.pmum.um from the above Cﬂm.lliﬂ'.l.fl“' practical
 dties. It oy be stnted thut these factors were primarily location of
©_specific. The utilization and preservation, on the other hand, of available
iy resources will have 1o halance Iwo opposing interests, One VIEW,
B ioned already, could be to approuch the iwsue through i holistic

ko cmkﬂﬂmummmwmlmuem.ﬂwduu

“halistic approach 10 miernatinal watercoure management” The obyecpigg olog . - ourse
. : . g i capable of making most elficient use of o watere

of this Action Plan concerns primarily o “certain enumerated problems” and Y e _ h“ﬂ:dﬂurg wastc, of in any other sense should
this 10 promote the development and implementalion of environmentally . claim to the wse thereol. Rather, it implies AUININE Masmum
sound water resources management n the whole river system™ * e efits for all Walcrcourss Staies and achic ving the greatest possible

E iom of all their needs, while minimizing the detriment 10, o unmet
of, each”™ **

he concep ﬂ:ﬂnhﬂhmmislmmm.llm&
ﬂlhmmmﬂlhuimhﬂlﬂfﬂ_udmfln
i 8 range Of eCORDIIC ACTViLy and seeking 10 optimize such utilization
1 the most ecanomically efficient, environmentally sound and socaally
ble plan can be evolved™ The evolution of the concept of hasin
i from the idea of ahsolute territorial sovereignty, via the

During the Thirty-first Session of AALCC, the Turkish delegation had
poinied out that incorporating glaciers, canals and particularly undergound
waler, amounied 10 sharing of those natural resowrces which were
conradiction with the generally accepied principle of imternational law
concering the permanent sovereignty of States over their natural resources ™
The Turkish delegation, therefare, supported the distinction between free
groundwater and confined groundwiiers on the basis that only the “fres
groundwater” constituted the part of the definition of “watercourse™. Fusther,
it was submitted that no conerete exmmples of imernational practice could be
found in relation 1o groundwater casily and there were difTsculties in collecting
scientific dmn concerning free and confined wutercourses for the Astan-
African States®®. Similar views were expressed by Jordan while pointing out
that the imponance of groundwaters 1o the Middle-East. The delegation
stressed the fact that “the underground water should mot be lmked with
resources that could be far deep in the lermitones of countres, because the
countries have full sovercienty over the dry surfaces and reservosrs can be.
buill on this™ > The Syrian delegate endorsing this view had mnﬂh'-'d""“"':’
as per the ILC report, 77 per cent of joint rivers had undonground sources

pnortion of a State using s pmnflhnhmﬂhmmwunmq:tnjm
if! States, towards the concept of using the waters of the basin in an
ble ar reast whmmmrlnmunlth:nendsnrmdmm."Inlhun:].lrd.
e flenib wm:huenunchﬂ:dinllmﬂ:hinki Rules (ILA, 1967) and
frlcan Convention on the Conservation of Nature and Natura] Resources
jered as reasonable and practicable.™

ne Hﬂjnrmdrmhwuumi;nﬂlﬂ.mdumw
mﬂmun-ﬂﬂlh:nmhummlhAMImMrmn
. Accondingly, the first necessity of basin managemeni is o store
iﬁinih:ww:ﬂrjmcnumﬂhw:hh:in;?fnwl
the dry scason and from year 1o year. further, as i is pointed out
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“when one takes into account the sum total of econamic and social aciy,
withina large basin which is water-related, e 3. Agriculiure, fisheries, live s,
industry, urhan development, transponation, foresiry soil comservation, wild) g,
naure conservation, mining and perhaps, recreation, the complexity of balang g,
resources agains! requirement, and of taking into account future d“-""—"ﬂilrn:l
is readily apparent, ' -

The Uniied Nations Conference on Environment and Developminy 5, e
Ai_:un_du 21 called for cooperation among States *........in conformity wiy
existing agreements and/or other relevant arrangements, wking into A gy

' VIL Report of the International Law
Commission on the Work of

the interests of all riparian States concerned.” ™ ltalso proposed the follow) i
pmgrumntﬁ:nrlh:lmhmhmm!n]lru;mgiw-bﬂmmmdewm:m its F{]I‘t}’-Finh PRRE
and management ; (b) Water resources assessment; (c) Protection of watey

resources, water cquality and squatic ecosystems; (d) Drinking water supply

and sanitation; (¢) Water for sustainable food production and rural development (i) Introduction

and () Impact of chmate change on waler resources ™

R Commiission (hereinafier called the Commission or
The long-term development of global freshwater requires holistic ) established by the General Assembly Resolution 174 (1I1) in 1947, is

munagement of resources and 2 recognition of the iner-connectedne<s of the rincipal organ to promote the progressive AT Serrisiane S

elements related 10 freshwater and freshwater quality ™ As mentioned in our s codifscation. The Commission held its forty-fifth Session in Geneva from

study, there are few regions of the world that are free from problems of loss of 3 to July 23, 1993, There were as many as four substantive topics on the

potential sources of freshwater supply. The Report of the UNCED correctly :‘hﬂ&mﬂqhm“m.

identifies the causes for the depletion of (reshwater resources as: (a) inadequately _

treated domestic sewage; (b) imadequate control on the discharges of industrial hese included:

waste waters; (c) loss and destruction of catchment areas; (d) ill-considered | State Responsibility,

siting of industrial plants; {e) deforestation; and () uncontrolled shilting
cultivation and poor agricultural practices.

The AALCC secretaniat is of the view that to protect and preserve

1 Draft code of Crimes Against the Peace and Security of Mankind.
i) The Law of Non-Navigationsl Uses of International Watercotirses; and

freshwater resources in an effective manner, a two-fold regulatory mechanism  International Liability for Injurious Consequences Arising Out of Acts
is sine quo non. One, it is essential that munic hmlhwsyﬂmmiﬁ " Not Prohibited by International Law.

o islative measures to restrict the . i
mﬁﬂmwwm and Mows. Second. at the e HM“’F‘“‘““’“‘““‘?HH“‘ : Al e
mmmmuhnmmmmw at all
levels tointegrate basin development mechanisms at hoth legal mstitutional cns - : RGP
kmmﬁﬂlwmhﬁdh’ﬁelwmmﬂm:ﬂﬂ“ al _“Mfmmmmhwihmm
Wulhudimrﬂudr.ﬁ:mpiﬁhimm,mﬂ“" ey C
more regional and sub-regional co-operation 8o as 10 achicve the long-1er™®
objective of sustaining the quantity and quality of freshwater resources.

Booname Cirmemisslos ol Adriok, n, 7. pal
Repirrt i tha Uniredd Sty Canference pa Envirument and Developmens. 0%, 168
fiw.

suuu.nmllulhm:mmﬂwd froim the
and 1o spbmit a repon ai the Assembly '« next Session.
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ime estabhshed n

of Treaties, 1969 considers
at different stages of work and some notes. and comments on these Hems whigy 1.“ndmvnﬂfﬂw“‘:“;‘;ﬂ#:hmﬂm
were subjected 0 detailed discussions during the Commission”s Forty.figy, , ixhons “:mﬂpm on practice of states o which
session are contained herein. aly 10 the existing conventions of A

208 oihers could refer.
It may be mentioned that the Asian-African Legal Consaltative Cormiriyyeg filmormations! cegaaizations 34

attaches particular imponance to the guestion of Non-Navigational U, of ’

International Watercourses as this topic is also under consideration by

Committee. The topic of the Draft Code of Crimes A gainst the Peace and Se.

of mankind 15 also one to which the Committee attaches great IMPOFLANCE i1 viey
of the current inlérmational sitoation.

It may he recalled that the General Assembly by its resolution 47/33 had fnger
dfia requested the Commission 1o consider the planning of its activities and
programme [or the term of office of its members bearing in mind the desirability
of achieving as much progress as possible in the preparation of draft articles, The
Assembly also requested the Commission 1o examine its method of work in al]
their aspects bearing in mind that the staggering of the consideration of some
topics might contribute to amore effective consideration of its report in the Sixth

ki T L. ? 4 ﬂm
. rsons, Commission has poinied out that it is parl of o
- th mlﬁﬂﬂh}ﬂnCMhlmmmm
ptsic g issues which have so far been deali

ian of States”™. 1t is not among the issues : et
" tmulhnﬁhﬂuﬂiuhﬂ'thntnm&mthmﬂh:hdm

' lation, on the basis of a comprehensive ntn'lnfnﬂ:nﬂ

e ﬁﬂlﬁ:?mum standard criteria for “ex lege acquisition of

ity could provide useful guidelines 1o legislators of new States that ;u :1

0 s of drafting laws in this area, 1t should furthermore be r:::lh:i; atby
f customary rules of international law, alarge number of treaty gl_

stions are amomatically h’mdimunﬂunn::mrﬂmmd that the application

| S - jomals
i ‘i - etly concerns individuals, or more precisely nation
Commitice. - mm_, mdmmr ihere is 4 need for the application of these treaties
ﬂtﬂmnminiunminghpumdthpmnhﬂmm g -.‘. the nationality law is adopted by the successor State. Thus a
nto the Commission”s agenda, under conditions to be decided, the 1opics “the i J ination of the nationality of individuals or mone persons

Law and Practice Relating 1o Reservations of Treaties™ and “State Succession.
and its impact on the nationality of natural and legal persons™. It is understood
that the order of listing of the topics does not suggest any priority.

' in the territory where the change of :mmipﬁy mcm:d becomes a
adition for the continued application of the mentoned treaties.
- COMm dﬁmtdtﬁrﬂnm&ﬂimmﬁhmpkmﬂfmmm

iy o a draft declamtion 1o be adopted by the General Assembly, The final
b the work will be decidod by the Commission at a lafer Stage.

Apropos the ‘Law and Practice Relating to Reservation of Treaties' the
Commission is of the view that the topic meets the criteria for selection
established by the Commission and endorsed in the Sixth Commitiee. The
reasons advanced by the Commasssion in this respect are threefold viz. Il'#ﬁi
topic appears 1o respond to a need of the intemational community on account 08 , .
several obscurities and lacunac in such instruments as the Vienna Convention 08 ) hmﬂwm-dlthHW'Mdm
the Law of Treaties, 1969; the Vienna Convention on Succession of States 8 L mﬁuﬂm—fmﬂhﬂ:#ﬂmmd D pen
HEWanﬂﬂ.lmui&mem-uﬂmth:Ldem: “ommissis (Prof. V §. Vereshchetin) stated that the Ir
Between States and International Organizations or between Imﬂﬂ“‘]
Organizations, 1986. Secondly, the contemporary intemnational w
propitious whhﬂumlldhubmchlﬂmlupmtﬂh?ﬂ‘:-.
war and further, the wpic falls within the competence of the Comimissaon 1
both the doctrinal aspects and State practice can be discussed. But lastly, becai™

Sesston: [scussions:

L Welcomed overy uppmmllyhumﬂmliwuhu
- hmmuwﬂdm:mmmﬂ:mmﬁnm
e at the forty-fifth session of the Commission by the

was :
the topic sisnds a good chance of producing concrete results within a reast a ary-L Mr. Frank X ﬂmnﬂ o m&ﬂ# Mw s
miﬂi.ﬂﬂi:muy&:-hpﬁmrﬂuﬂﬁnl_hlﬂ.:ﬂﬂﬂﬂ i the International Law Commission wask

quinguennium of a drafi intended for the General Assembly. The Comimt o 2 _“ummm:wuf'ﬂ:hﬁ-ﬁhhmmmm




P— statute for an intermational
had, inter alia, worked out a comprehensive and systematic set of drafi Al ?“mﬂmu - mumur::;.nﬂm;ﬁiﬂmd
with commentaries thereon, on the draft statute of an international crimingl ey, - sl court at its forty-sixih session l"l::mhd optional acceplancs
The text of this draft statute was the basis for examination by the Gh?""’:- B aation mimmllrnﬂhﬂﬂ:;:l‘;‘“muwﬂugm
Assembly and the member Governments. S ates of the Court's jurisdiction mpaonant condion

of States, which is the main and the mast
mﬂnlh:qmnliunnflmnrlﬂh:ml Liability for Injurious Consequences Ari: 1 .
of Acts not Prohibited by International Law he stated that the Commigg el ; 4 the mos! important TOpIc
had referred 1o the I:h'lhmll\ Elnmmil:u the draft articles on prevention o Turning (o "State Eltnq.lunuhl:_:'ln':é ::;:I::mmnm rapid progress in the
transboundary harm of activities involving a risk of such harm together with the hat the Commission as b
formulation on non-discrimination. The Commission also made subsstan ing of articles on the topic.
progress on the question of State Responsibility and provisionally :

adopted 4 1 winternational Linbility for Injurious Consequence ansing
number of drafi artic bes. With regard 1o the Non-navigational Uses |:nll|'|1.|:rmu:|.‘!I ; As for the 1opic lnmh,. [“m:n.m| Law", his delegation expected that the
Walzrcourses he stated that the Commission had begun the second reading of the ol ACt "‘“"hdmc” jon will produce further tangible results in the
dralt articles as adopled on first seading in 1991, As regards the fture | session of the Comm

; bk Je
PrOgTamme ,m.ﬂmmummnnw‘nllb_:m
of work of the Commission he stated that the [LC had decided to include, subjoey e dm::::ll::rtmmmhimﬂnmlurph:.whinhhupmmmn:
10 the approval of the General Assembly. two topics in its agenda. These are “The = "‘;“T et of international environmental law.
law and practice relating to the reservation of treates™ and “State Succession ince 1o

| 1 ' of International
- s = _ o nall : nf.ﬁhuwufdtﬂun-nlrlpﬂmllﬂm _
= g ‘hhm;:ﬂiuhm'uﬂmlh ﬂmlfmmuflh:dmﬁlﬂhl,llm

The Delegare of Japan expressed his delegation” s admiration for the sagnificant e L better not prejudge its position at this stage,

progress made by the ILC on each topic and, 1n -ular, on the work of the ishment of an
W ceking Croupeas draft s fo s seenatia eimindl court Thegreglil e Delegate of China expresse ““’ﬂﬁ'mﬂwy
was the result of the intensive discussions among the Commission's memberns, atioaal criminal court involves a mumber cautiously . Nevenhejess. in
und the efforts of its Special Rapporicurs. _ i _ﬁ.ﬂ.ﬂw“ﬂhdﬂl'mm : : 3

As circumstances in the imernational arena confinue 0 change,
international community feels 4 need for a new mechanism or new instrument
which would ensure the rule of Taw in the community. Recently the Internations!
Tribunal for the Prosecution of Persons Responsible for Serious Violations 86
International Humaniterian Law committed in the territory of the fommer
Yugoslavia was established. as an enforcement measure of the Security COUREE
under Chapter VII of the Charter of the United Nations.

still exists a fundamental question as 10 why 'm.lul' sl
! tuﬂhnindjmhdhuﬂnuvmnuﬂninuseﬂ'lthulh wi -
ficient judicial capability to exercise its jurisdiction OVEF g S
_.mm“mnerm'mde;pﬂumﬂlﬂhﬁlnﬁ
: in the establishment of an international criminal court, T;:'ﬂ ‘T’
et : tve 0 d to establh m'"m“*“"“iW"mmmh:m -b-‘ﬁ:l E}:
I is important that the International Law Commission should be sen=iteee e sutinbile: solu mhfuu“dmmﬂurlu:m“rﬂlh:feul ility :
the nudl_ of the muu-m-l_ community, and study wn:dﬁ;:" 5 s court as well as its ncceptance by all m:.fhrnr "‘:;:d_r:.ﬂ sln:t::.: :iu:-n
Emlmmulrnm_nnrmm law experts, may best an:.ifhlf* \ natic criminal court proposed by the ILC is concer Iea.’ 5, e t‘unha;'
within umumﬁhp:tnd_ of _.Ehwnpmnd_ nnm_l‘uqmu_ A il i vely reafistic and balanced althot 1gh some “lhmu:sum.gn“n:nﬁnuml
| :‘u u? e Lhouds I; Tﬁmmﬂ-ﬁ;ﬂumﬁm ; % eration and elaboration in the lightof the debate at
ommussion for this would increase the product
a timely manner.

de on n ity” ' hat this topic
gat ated by UM fegands the topic of “Stale Responsibility . he pointed out t _
His delegation appreciated the decision of the Commission supported Y er difficult and the C : | I ; I \
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concerning the content, forms and degree s

dealt with some of the oSt important _I“nf.mi::hnﬂm,m“m._ These Wi e Delegate of Syriv stated that his delegation attached great imponance o

shall make an indepth study on the contents Hm"m’ topic. His delegag,, work of the ILC who is in the process of adoption of draft anticles on Non-

articles and submy o i ational Uses of International Watercourses. His country had prescated ity

s on the dmft artiches on the Law of Non-navigational Uses of International

With respect to the topic -~ orcotirses 10 the Commitice at its Islamabad Session in 1992, In his view

: ioie dwmffﬂhﬁlmcmnﬂnﬁ - arcourses shoubd under no circumstances, cut off or reduce the water below

the sanitary discharge needed in the river-bed. General obligations (o

narate means thal walercourses stutes should agree and decide on the

anable and equitable share of the uses of the waters in accordance with the

| : pesources of the International Watercourse concemed. As regards the
micasures should : |

{ake fully into account the special nceds of developing cog. s exchange of data and information dealt with in draft article he cxpressed

vigw thal watercourse states should exchange data and information through

ttees and that the exchanged information showld include the reservoir

im the walercourse states, prior to and after the conclusion of the

om the uses of the walers of the international walercounse concerned.

Delegare of Turkey paid a tnbute to the ILC for s contributions to the
' cation and progressive development of imernational law and for the degree
et the Commission successfully fullilled s rask.
D the desirability and feasibiliry of establishing an international criminal
e said that the guestion of the possible establishment of an international
'_" diction had a long history m international relations and that the need
at ch a court had already been lell 3l the time of the League of Nations.
with the A : B9, the Assembly revived the question of eiting up an international criminal
Cmmlxalnnadnmﬂmunmuulmﬁmdthummhmw W in respomie 10 a proposal that an international mechanism be
:::mfnmnt nf_wErI;, s‘ur:h as “the Law and Practice Relating to the ioped with jurndiction over international drug traffickers. The Commission
of ::;-n Treities .I'ﬂtm:e Succession and its Impact on the Nationality sonalh adopled the draft code in 1991 ll?dmulli'lu_nlinﬁuvﬂmu for
Legal Persons™, hents. The core of the draft statute dealt with junsdiction and applicable law
ralt elaboruted Working Group estublished International
Emm!:ﬁ wﬂ :r“ o the view that a lat of issues still required 1o be Commussion i ﬁ'l"lhtg:lﬂh following seven pm:h::;iﬂm
He said that both the o ablishment of an international crimminal couet on of the tribunal; jurisdiction; tral; 2ppeal and review: international
ofatfnces shouldbecomeidnrs i:wr:dm?n o . $ation snd judicisl assistance and caforccment of seatences.
delegati € next sessian of the ILC. He stated tharhis ; e
and wﬂ.ﬁ:ﬂrr h‘.*“*.""’ 1o endurse an wd hoc international criminal coutt g ':iumu n:;:‘mﬂ Ih:m lﬂhhm_ _mHlﬁlﬁﬂII.m
sy wrgency incatablishing any s o U His delogation did not 88 b vabadswi.ongs® ol
with the offences in ¥, "E"“: "Eld-’m'ummnlmurm mhmﬂsmlndﬂ_ gy oy, I “Regimry’, T lemli:‘:#'q s
Referri e N, B0he Uniced Nations o if it would be linked 1o the UN mmuh.ﬂ“:
ws ﬂppuc:iﬁa:uurmqmmn ;’5"'.” Responsibility he said that his delegatiof Wnhip lnid out in the statute. The drafi lists of some of the crimes the court
abuse of power. In his view cer L 4% they are iniguitous und oaly lead 9 bave jurisdiction over including acts as earlier addressed by various
and their subjection tq  measures involve unilateral - lonal legal mstruments related 10 genocide, grave breaches of the 1949
peaceful seutlement does not resalve the isues. Convention and its Protocol, unluwful seizure of aircraft, apartheid and



hostage taking. In addition, the draft would allow States '“mjmﬁm“ i the question of State Responsibility his delegation shared the concern,

. , : : e
the coun in respect of international crirmes whi isted " by others, concerning the desirability of formulating a legal regime
) o e e ::um-uﬂmm given the imherent dangers of its abuse. He wondered

On International liability for Injurious Consequences Arising Out of Ay ¢ dispute seitlement procedures provide an effective remedy in situations
Prohibited by Internstional mlmmmmnﬂim:mmu:,:": 'nmwﬁw:ummnﬂ.
the establishment of a global legal regime which would effectively protecy o -
and the environment from the rapidly accelerating negative CONseqUences or, E
development.

Om State responsibility for wrongful acts the inernational society lacking g
universal legislature and judiciary, in which by virtue of its sovereignty 4 siu,
took its decision in freedom and came into conflict with another ste, yhe
regulating mechanism of state responsibility played a major role in the .
relations of states and appeared as the necessary corollary of their equality. The
complexity of the ILC task with regard (o this topic arse from the fact that ihe
law of the international responsibility remained basically customary law and was
both controversial and confused.

On the Law of the non-navigahonal uses of international watercourses the
ILC is engaged wpon delicate task. The diversity in the circumstances and
characteristics relating 1o different rivers. and the vast divergence ol interest of
states must be taken into account. They emphasise the need to mtegrate the law
and policy concerning international watercourses with similar concerns in the
widerconent of contemporary global concer for preservation of the envire ¥
and sustainable development.

The Delegate of Sri Lanka commended the ILC on the formulation of the draft
satute of an International Criminal Court and for the pragmatic and fexible
approach the Commission had adopted in formulating the drafl articles. B
ohserved in this regard that the provision for recourse 1o the court by way of (W0
straids jurisdiction providing for acceptance by States of the Court’s junsdiction:
In his view there remained several aspects which required (o be clarfied Turtet
The delegation was of the view that the jurisdiction of the court must be contRE
initially 1o the well defined crimes under sccepted international conventon e
in the draft articles 22-45 at least until the elaboration of a Code of Crimes 4877 22
the Peace and Security of Mankind was adopted since the concept of "1
mﬂmmu‘“hﬂ:wmﬂm“mﬂfﬂw
Courts, His delegation was of the view that the UN Conveation on 108
Traffic in Drugs 1983 should be treated on par with other intemational comve
as constituting international erimes under draft article 22 rather than as BREEE o
conduct in terms of draft article 26. He further stated that the provisions Pt
mmmﬂlmmnﬁnﬂmmwﬂuﬂuﬁmmulﬂiﬂﬂu i
under bilateral/multilateral treaty regimes requires further clarification:

a4



